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Abstract 
 
The social consequences of the recent economic crisis have highlighted the need for further 
market regulation. To sort out the question of whether solidarity can be objectively 
considered as a part of a rational theory of regulation, I address the question of the definition 
of solidarity in economic thought. First of all, I emphasize that the concepts of public good 
and rational regulation rely on a neoliberal conception of society in which political freedom 
is reduced to private individual liberty of action. Given the limits of this thesis, I criticize G. 
Majone’s theory of “the European Community as a regulatory state” by showing that it 
widely overlaps Hayek’s neoliberal conception of government, which undermines the attempts 
to formulate a general theory of regulation addressing social claims. Therefore, it appears 
that the correct response to the social crisis cannot be to sketch any technical pattern of 
“better regulation”, or to oppose “State” to “free market” as such, which would be a 
misleading interpretation of Polanyi’s theory of market re-institutionalization; but instead, to 
consider social problems from a non-economic, non-market-centered perspective. This leads 
me to consider political ideas as ideological commitments rather than objective doctrines, 
and to understand individual freedom as involving not only responsibility to oneself, but also 
and primarily to others.  
 
 
 
INTRODUCTION  
 

The recent sudden, overwhelming financial crisis has apparently illuminated the limits of 
neoliberal thought, and more generally of liberal thought as involving a rational theory of 
liberty and government (Rosanvallon, 1979). Over the past few years, there has been a global 
consensus on the need to identify the responsibility of prominent market actors, namely the 
banks, in the dramatic impoverishment of large populations around the world.  

To solve the difficulties created by the “creed” that markets auto-regulate (Polanyi, 
1944), one could be tempted to invoke the classical concept of public good, which can be 
defined as a good, the main characteristic of which is that it yields non-rivalrous consumption 
(Olson, 1971): the individual private use of a public good is supposed to have no impact on 
others. The air we breathe can thus be defined a natural public good; and maybe national 
defense as a social one. The question would then be something like: “how much social 
solidarity can be defined as a public good, and therefore be considered as an element of social 
regulation?”  
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Interestingly, such a question was raised by French Republicans after the Great 
Depression of the late 19th century: “solidarism” at the time became the ideology of the new 
liberal regime (Nicolet, 1982, Spitz, 2005). However, we shall see that the mere idea of 
wishing to implement social solidarity as a public good has to be considered as purely 
meaningless (I). This sheds a new light on recent attempts to redefine the role of the state, and 
in particular by using the concept of regulation in the European socio-political space (II).  
 
 
I.  FREE MARKET , PUBLIC LIFE AND THE DESIGN OF INSTITUTIONS  
 

First of all, if there are any public goods, the first one has to be the market itself. Indeed, 
the market can be defined as a primary public good: its institutions have to be publicly 
established and guaranteed – another phenomenon illuminated by the recent financial crisis1. 
This recognition of the market as a central public institution guaranteed by state itself can be 
used to define neoliberalism, in contrast with classical liberalism for which market 
relationships were reputed wholly spontaneous and natural (Foucault, 2004; Dardot and 
Laval, 2009). The difference can be roughly summed up as follows: while “classical” liberals 
thought trade was a natural process, a belief undermined by the Great Depression and by 
Polanyi’s analysis, such neoliberals as Hayek (2007 [1973-1979]) shifted the liberal 
traditional reference to nature as early as the Walter Lippann’s 1938 Paris colloquium. They 
moved from trade to competition, the latter being understood as a natural process of selection 
in a neo-darwinian fashion.  

Meanwhile, they could go on celebrating “individual freedom” as both the source and the 
objective of all kind of policy, while assigning the state the role of ensuring the conditions of 
the effectuation of individual freedom through “a competitive market”. It is therefore deeply 
misleading to think that neoliberalism promotes the end or disappearing of the state: on the 
contrary, it can be defined as a deliberate and systematic theorization of state government 
(Foucault, 2004).  

In Hayekian words, market is the word for a dynamic process of spontaneous organization 
of the whole social life. He calls such a spontaneous order catallaxia (economics sounding too 
“constructivist”, and therefore “interventionist” a term). This catallaxis is permitted by a set of 
some “general rules of just conduct” (Hayek, 2007 [1976], ch.7-8), which define a non-
interventionist program of government. These rules, which allow the spontaneous order to 
arise, are negative rules in two senses of the term. First, they have been negatively and not 
positively defined over the years and the centuries by another parallel process of natural 
selection, from “closed” to “open” societies (and finally to the “Great Society” of the human 
kind itself). Second, they are also negative in the sense that they are essentially repressive: 
they do not seek to promote or impose any positive ideal or value, but they only pretend to 
prevent abuses and crimes. Therefore, they allow individuals to set themselves free by 
following a rule that everybody knows is purely impersonal. For Hayek, one is not free, as a 
Rousseauian would say, by following a rule he himself had willed to be the rule – this is an 
illusion that can only lead to despotism, if not to totalitarianism (Hayek, 1944) – but by 
acknowledging the natural necessity of the rule2.  
                                                           

1 A consequence is that, as we shall see, it is not easy to determine whether the political response to the crises, a 
huge and unprecedented intervention of the states in the markets, has to be considered as “socialist” (or at least 
neo-Keynesian) or rigorously “neoliberal” in its spirit. See Dardot and Laval, 2009, Introduction, esp. p. 10-14 
for a case for the latter interpretation.  

2 The rules are natural in the sense that they are said to be the product of a process of natural selection.  
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But, contrary to what it seems to be, such a program is both incoherent and immoral.  
Its incoherence derives from its deep ambivalence towards the concepts of rule and 

responsibility. On the one hand, neoliberalism – this is well-known – emphasizes individual 
responsibility and independence towards others by submission to an impersonal rule; but, on 
the other hand, it deliberately organizes irresponsibility and deregulation on a wide scale. 
Indeed, the dogmatically asserted naturalness of the allegedly naturally selected rule (whether 
the historically-selected general rules or the spontaneously emerging natural rules of 
catallaxis) has the practical effect to make actors irresponsible for what they do, in the name 
of a merely hypothetic and dogmatic “natural selection”. Thus for a neoliberal, there can be 
no such thing as a “self-predicting prophecy”: market speculators can only be said to favor the 
realization of a “catallacitc” order that they pretend  is as natural, and therefore as perfect, as 
possible. For that reason, it is absolutely impossible that market actors, as such, hold any 
responsibility for what they actually do.  

It should be noted that most scientific contestations of liberalism usually and misleadingly 
take place in the field of epistemology, as if there were things liberals did not perceive. For 
example, they oppose “state” to “the market”, “institutions” to “individuals” or “social 
solidarity” to the search of “individual interest” (see e.g. Durkheim, 1893). This is deeply 
misleading because neoliberals in general (Hayek undoubtedly being the most prominent of 
them) are far from denying the existence of social phenomenon: they only pretend to be 
talking scientifically about them, by pretending saying absolutely nothing about social values 
and behaviors3. But this is this pretention to the axiological neutrality of natural sciences that 
should be contested, as Polanyi did, by illuminating the “creed” in market auto-regulation as a 
rational means of government4. To make this point, one should therefore rather consider the 
issue of liberal coherence and morality, contesting the very roots of the so-called scientificity 
of “classical” economics and the category of “homo oeconomicus” embedded in it, in the field 
of values. Only then can we understand, as Heidegger said, that the “essence” of technique 
wasn’t technical, that the “essence” of the market is not trade, nor competition, but a certain 
(mis)representation of human freedom of action.  

It is unavoidable that a neoliberal, sooner or later, deals with what has been known since 
the early 1830’s as “the social problem”. The ultimate gist of Hayek’s desperate effort was 
that there was actually no such thing as a social problem – that “the quest for social justice” 
was itself misleading and delusory (Hayek 2007 [1976], ch. 8). This does not mean, however, 
that for Hayek, no phenomenon could appear to be part of such a “problem”. But, because 
“general rules of just conduct” say nothing about what is good or just, it may be that some 
solidary behaviors can be good at some time or in some place, so long as they allow the 
realization of the “Great Society”. The problem is not solidarity or “social goods” as such; it 
is the very possibility of defining some good as social rather than merely individual. 

We could reverse the question: what really defines a good as merely individual? Is there 
any need that is not, at least for some part, socially constituted? Sociologists and 
anthropologists have convincingly suggested the social construction of all goods. Our own 
identities are partly defined by the lives of people who existed before we were born, and who 
decided our very names. And isn’t the very existence of the advertisement industry a concrete 
proof of the fundamental plasticity of our desires? If “solidarity” refers to those relations in 

                                                           

3 Hayek, 2007 [1973], Introduction, p. 62 

4 It is not difficult to show that Marxists themselves largely shared such a creed. Engels celebrated Saint-Simon 
for being the first prophet of the disappearance of the “government of men”, which should be replaced by “the 
administration of things”. See Engels, 1878, III, I.  



4 

 

which the very meaning of our lives is being defined, we have to say that such general frame 
widely exceeds the simple behaviors of mutual assistance to which they are usually 
associated, and therefore, cannot be considered in addition to the one defined by the market. 
On the contrary, we must acknowledge that the market, as a particular, temporally and 
geographically-determined idea, is logically posterior to these relationships.  

Thus, solidarity cannot be considered as another good, even a “public” good, for what 
market ideology directly attacks is the very possibility of “solidarity” as a spontaneous and 
natural behavior. It is the fact that individual independence and “freedom to choose” that is 
the exception, and not the social condition, of human beings that needs to be explained and 
justified. As a matter of fact, individuals don’t live separately from one another; we share our 
lives on the most concrete terms. On this account, social life is first and foremost a public life, 
in which individuals face their own responsibilities for their own actions, but also enjoy a 
wide range of specific and crucial positive feelings. Privacy is only secondary: it is a socially, 
and therefore historically, constituted concept.  

Analytically speaking, it is impossible to consider “public” and “private” independently, 
but one should think of them as correlated. Thus, the need for justice becomes understandable, 
not as a qualification of private independency, but as a characteristic of the relation between 
the two aspects of individual life (Pitkin, 1981). Therefore, a political community is not an 
inclusive, teleological dictatorial society (the one Liberals as Hayek or Popper opposed to the 
ideal “Great Society”), but a society in which the individuals learn to put some order in what 
they are inevitably bound to share: their lives. As Pitkin shows, this has nothing to do with a 
romantic or melancholic view of some kind of suspect mystical communion5: 

 
That is not a goal to be achieved once and for all, but an endless, lifelong task; what makes us human is the 

activity itself, not its goal. What matters is learning to make repeatedly making the transition from private to 
public, from the narrow self to shared membership in the community.  

Now, it is precisely justice and concepts like it (…) that enable us to make this transition from private to 
public, from “I” to “we”. (…)  

[In economic or moral patterns of transition from private to public], we discover connections to others and 
learn to care about those connections, learn how what we already cared about is embedded in social 
relationships. And so we discover the value to us of our public institutions, of justice and principle, of mutuality 
and political action. (Pitkin, 1981, p. 347-348) 

 
By contrast, when he both promoted and criticized the concept of public goods, Olson, 

strikingly, never considered the possibility that some goods could become more valuable 
when used by several people. Because of this omission, he could only understand social 
behavior as a way to repress “free riding,” or perhaps at most, to induce compliance. For his 
approach structurally prevented him from considering the huge positive symbolical rewards 
embedded in what he calls social goods, rewards that reveal their indispensability to social 
life6.  

                                                           

5 In this paper, Pitkin makes this point by criticizing Hannah Arendt’s Human Condition. Indeed, despite an 
apparent paradox, it is well-known that there is a political proximity between “political nostalgic” disciples of 
Heidegger (Leo Strauss in particular, the case of Arendt being more ambiguous) and Neoliberal conservative 
thought, known as “neo-conservatism” or “conservative revolution”.  

6 It may be amusing to notice that, at the opposite of the intellectual and political spectrum, Pierre Bourdieu had 
to confess his puzzlement in front of what he called “the paradox of doxa” (le paradoxe de la doxa), that is, the 
striking fact that exceptions to socially induced behaviors are precisely rare exceptions; or in other words, that 
what should be explained and justified is not so much the perpetual possibility to resist the social rule, but the 
apparent necessity to follow it. See Bourdieu, 1998, preamble.  
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There are constant marks of such symbolic games in ordinary language, that tells as much 
about what is at stake as about who is talking and what kind of social environment he’s 
involved in – negative phrases, as for instance “this is not something one should do”. Such a 
perspective on the so-called “social goods” would entail important consequences for the 
liberal conceptions of individual liberty of action. De facto, “market” would appear as a mere 
arbitrary representation of the world that tends to make us think of ourselves as isolated and 
competitive, a representation that often misses the mark.  Such a reevaluation of market 
language helps us to understand why an increasing number of people declare feeling that the 
society where they live is “inhuman”: it is deliberately built this way. In this light, neoliberal 
thought appears as a program of de-publicization and de-politicization of public life and 
“public space” (Habermas, 1962), which deeply and systematically undermines the human 
natural and spontaneous quest for justice.  
 
 
II.  REGULATION FROM POLICY TO POLITICS , OR “ BRINGING POLITICS BACK IN ” 
  
REGULATION AS A NEOLIBERAL PARADIGM 

 
It is pointless to substitute a hypothetical state-defined and state-imposed solidarity for 

the liberal concept of individual freedom: in other words, the solution is not just to “bring the 
State back in”, for in neoliberal perspectives, it is already in. We can now better understand 
why naïve apologies of the State have precisely always been the target of neoliberals, who 
pretended that there was no real way to distinguish between positive State intervention and 
sheer totalitarianism (Hayek, 1944). Since the State could be no more than the practical 
condition of the realization of a free market, talking of State intervention could only mean 
preparing despotism (alongside economic inefficiency). Instead, the liberal paradigm of 
individual freedom should be confronted to another perspective on social relationships, and 
even more importantly, with a clarification of public responsibilities.  

But it would also be pointless to pretend that contemporary societies are neoliberal, if 
only because there are different and partly antagonistic definitions of neoliberalism, and most 
importantly, because the neoliberal way of considering society is, in fact, deeply inconsistent. 
Neoliberalism is an idea, just like “markets” or “institutions”. The question of whether we are 
living in a neoliberal world is therefore of little relevance as such, because the idea of 
neoliberalism can be mainly defined not as a description of any given society, but as a social 
and political program, a way of treating social and political problems, and therefore should be 
criticized on this basis. The question should rather be: how can we deal with such a program, 
and how far is it possible to talk about regulating so-called social goods?  

The most fully developed reflection about regulation is undoubtedly to be found in the 
seminal work of Giandomenico Majone (1994, 1995, 1997, 1999, 2001, and 2002). However 
technical and universal his ideas may appear or even pretend to be as a set of institutional 
solutions for the modern State, these texts should not be read independently from their 
practical, or symbolic, context of enunciation.  

In The European Community as a Regulatory State (Majone, 1995), Majone tried to 
identify some coherent patterns of European policy-making in order to clarify European 
institutions and to empower European countries. For Majone, the “rise of the Regulatory State 
in Europe” appears as the combination of two main factors: the downsizing of the Welfare 
State in the wake of the economic crisis of the mid-1970’s (alongside with the shift from 
Keynesian to neoclassic paradigm in mainstream economics), and the particular shape of 
European executive institutions, deprived of the traditional State possibilities of taxing and 
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spending but increasingly aware that rule-making is itself a power. Apparently not fully aware 
at that time of the strong historical neoliberal background of the European Community 
(strongly emphasized since – among others – by Denord and Schwartz, 2009, from a 
bourdieusian perspective), his analysis of the European institutions led him to identify, in an 
apolitical and essentially neoliberal fashion, a set of “functions” of the State supposedly 
reflecting a spontaneous historical evolution. In the 1995 text, these three functions were 
those of “redistribution” (involving especially educational and health programs, and fund 
transfers between social groups), “stabilization” (related to economic growth, price stability 
and unemployment rate) and, finally, the function of “regulation”, specifically supposed to 
address “market failures”, in particular when they involved public goods (Majone, 1996, p. 
13).  

According to Majone, the theory of regulation was born in the United Stated, though this 
historical attribution is not as neutral and objective as it seems. In fact, in the United States, 
the notion has a complex history and did not always exactly refer exactly to the same kind of 
policy, depending on the period under consideration (i.e. roughly, the early 20th century, the 
New Deal or the neoliberal-monetarist era of the 1970’s). Therefore, the word “regulation” 
cannot really denote a single coherent institution or doctrine of an independent power (Zoller, 
2004; Boccon-Gibod, 2009): it seems more appropriate to consider such a theory of 
“regulation” as the product of a positive, a posteriori re-construction of series of political and 
judicial initiatives that took place at a  certain time7. Still, a real coherent and unified theory of 
regulation appeared for Majone as the key, for Europe, to overcome the productive crisis that 
European nationalized industries had been facing since the mid 1970’s. Fundamentally, the 
concept of regulation involves a functionalist view of State and politics in general, even if 
Majone pretends not to be “neo-functionalist” in the mold of Ernst Haas (Majone, 1996, 
Introduction). In fact, the difference lays in that Majone claims to promote not only a heuristic 
key to European institutions (as Haas’ “functional spillover”), but also and at the same time, a 
practical key supposed to solve the practical (not merely intellectual) problems of the 
“European Economic Community”. And this is also why his “regulation” is not merely a 
scientific, but also a political concept.  

Indeed, even if the three functions he identifies as those of the (alleged) “modern state” 
are theoretically independent from one another, in fact, as it appears in the text, the regulatory 
field widely overlaps the two others, since regulation  reshapes the modalities of State action 
in general – in a way presented as “neutral” and “positive”, by contrast with the “normative” 
theories of regulation. For what is at stake in regulation is the very possibility of a government 
that would be rational, efficient, neutral and fair, one key condition being independence from 
State power that would allow regulatory institutions to inspire confidence (while by contrast, 
State governments would always be supposed to disdain corporate or market interests, or at 
least to lack continuity of action, due to electoral changes). So, as Majone puts it, social 
policy and regulatory policy share the same “space of public decisions” (1996, p. 78), related 
as they are from a “historical and institutional point of view”, although they remain 
“theoretically distinct” (ibid.). The aim is then to answer and even to prevent market failures 
in all the fields of social life, given that the “dirigiste” model of Welfare State has supposedly 
collapsed after the 1970’s crisis (Majone, 1994, p. 97).  

In his recognition that the State hadn’t disappeared after the so-called “deregulation” 
policies of the 1980’s, Majone (re)discovered neo-liberalism as it had been theorized along 
                                                           

7 Attempts to define regulation in political science on an objective, unbiased basis, allowing the synthesis to 
include all the meanings of the term, seem doomed to face puzzlement or perplexity: see e.g. Moran, 2002, who 
adopts a loose typology in order to grasp the diverse recent theorizations of the concept.   



7 

 

the second half of the 20th century in Austria, Germany, Great Britain and the United States, 
before spreading all over the world. The rise of a public power beyond the sole private 
interests of the market gave Majone and others the illusion that somehow, the public good 
was still what was at stake in this deep redefinition of the role of the state. True, he was not 
alone on this position: even before him, Ayres and Braithwaite (1992) claimed they had found 
a third way between regulation and deregulation, a way they called “responsive regulation”, 
essentially functionalist in its spirit and the starting point of what Moran (2002) called a 
“distinctively Australian intellectual empire of regulation” (see also Gunningham and 
Grabosky, 1998). As Moran puts it, the Australian school remains much defined by “its 
commitment to the design and redesign of the regulatory system”8. Its redefinition of 
government, setting it apparently beyond the political debate of “classical” “strong” 
regulation and an equally hypothetical “deregulation”, could even be considered as the first 
formulation of the idea of a “third way” as it was later theorized by European political leaders 
at the end of the 1990’s. Still, it remains deeply questionable whether it is possible to prevent 
“public goods” from “market failures” by “smart”, “reflexive”, and above all, professional, 
de-politicized regulation.  

From an analytical point of view, the very idea of reconciling Welfare functions and 
Neoliberal programs by abstractly combining redistribution and regulation policies (Majone, 
1995, ch.4) appears to be inconsistent, since the two are bound to opposite conceptions of 
what a government should be9. Before being interpreted as a “function” by social scientists, 
redistribution policies were the result of social claims and political struggles. The intellectual 
as well as moral legitimacy of income redistribution, by progressive taxes for instance, 
becomes intelligible only in the perspective where market is not the unique frame of social 
life, and where private individual lives are not considered separately from public ones. By 
contrast, regulation policies are inspired by the necessity to improve individual, corporate, or 
even national performance on a purely private, market-driven competition scale. But the fact 
that it is a public actor that behaves like a private one doesn’t change the fact that it is private 
in essence. Recognizing this implies that in political matters, the problem is not so much what 
to do, as if politics was just a matter of technique, but how to address problems and why.  

In Majone’s words (1996, p. 93 sq.), the European Commission can be considered as a 
“political entrepreneur” in so far as its actions are characterized by what Wilson (1980, p. 
367) calls “narrowly concentrated” costs and benefits; that is, those that concern specifically 
identified interests that can be deprived of any representation.  Majone quotes Wilson: “The 
entrepreneur serves as the vicarious representative of groups not directly part of the legislative 
process” (Wilson, 1980, p. 370; Majone, 1996, p. 98). Thus the Commission can be 
considered as a “legislator” insofar as it promotes some kind of “interests”: in this 
perspective, it may appear closer to civil society than to a traditional political representative. 
Beyond traditional ideological and supposedly archaic cleavages, it seems to contribute more 
than any other institution to the emergence of a “European public interest” (Majone 1996, p. 

                                                           

8 What Moran doesn’t say, however, is the axiological commitment of the Australian “regulationists”, via John 
Braithwaite’s philosophical proximity with the American neo-republican trend, in particular Cass Sunstein 
(1988, 1990a, 1990b, 1995) and Philip Pettit, whose influent Republicanism (1999) drew much upon Australian 
“theory of regulation”.  

9 See Haber (2010) for a convergent analysis on the paradoxes of spontaneous and unplanned “regulatory 
welfare” policies in the past 20 years: “regulatory welfare provisions run contrary to basic principles of 
economic regulation, are an inefficient way to assist those in need, and are administered by agencies which are 
for the most part neither designed, equipped or intended for such purposes” (Haber, 2010, p. 35). 
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99). However sincere as it may be, such a technical de-politization of social problems is, 
nevertheless, diametrically opposed to any authentic conception of public life.  

 
REGULATION AND POLITICAL LEGITIMACY  

 
This leads to the “legitimacy problem” of regulatory policies, which Majone identified as 

early as 1994, though he could never really address it satisfactorily. On the one hand, Majone 
agrees that building a European welfare state would have been the best solution. But his 
theoretical perspective did not allow him to consider the problem in any but a purely technical 
way. Because of the great historical and cultural disparities between the European states, the 
best path seemed to be to completely abandon the idea of harmonizing social policies and 
simply to rely on Luxembourg’s ECJ jurisprudence, confident a hypothetical “ex post 
harmonization” would progressively emerge. Incidentally, this intuition of a spontaneous 
order emerging from the impartial jurisprudence of a Supreme Court is strikingly close from 
Hayek’s theory of abstract general rules of just conduct that could emerge and stabilize the 
spontaneous order of the market. Its depoliticized, irenic view of society seems to be rooted 
on the nature of the European Community itself, as a large public space composed of several 
particular places determined by their own concrete respective way of life.  

The starting point of ex post harmonization in ECJ jurisprudence is its famous 1979 
decision “Rewe_Zentral”, usually referred to as “Cassis de Dijon”. This decision consecrated 
the “principle of mutual recognition”, by which EEC countries had to mutually recognize 
each other’s legislation in order to allow the emergence of the common market. For Majone, 
who declared that fears of social dumping as a consequence of European integration were 
“exaggerated” (ibid., p. 81), the question of a regulatory competition between the member 
states seems not to exist10. More importantly for Majone, the very belief in the ability of the 
rule-makers (European Commission or ECJ jurisprudence) to make neutral decisions is naïve, 
for, in practice, these institutions inevitably tend to consecrate norms that favor of the 
prominent actor of the time, be it public or private. Moreover, the interpretative trend of 
jurisprudence, in the absence of any real concrete alternative to the ideology of the market as 
a society-builder, couldn’t possibly favor the emergence of alternative solutions to a general 
and unilateral promotion of competition everywhere it seems  possible, whatever the social, or 
even economic or functional costs.  

Thus from a strictly functional point of view, a neoliberal maze of competing actors and 
overlapping regulators seems to have replaced the old state bureaucracy, but the benefit for 
the citizen – renamed “customer” – often remains, at best, unclear. Institutionally speaking, 
the question for example of whether EU’s “universal service” can really be considered as a 
synonym and not an antonym for the French administrative law’s “public service” (service 
public), which relies on the idea of a public good that remains irreducible to the logic of 
private interest (Hauriou, 1927, preface; Duguit, 1928), is highly dubious to say the least 
(Lombard, 2007, Chevallier, 2009).  

                                                           

10 By contrast, this fear took a pride of place in the 2005 French referendum on the Treaty Establishing a 
Constitution for Europe. But Majone himself fluctuated on this point, since he wrote a few years later that 
“[m]utual recognition provides a framework of general rules within which different regulatory approaches can 
compete. Competition among rules can raise the standards of all regulation and drive out rules that offer 
protection consumers do not, in fact, require” (Majone, 2002, p. 379). The striking optimism relies, in a way very 
close to Hayek’s, in the belief that, competition being a natural process, it is the sole real and authentic key to 
get a fair and rational government. The dogmatic character of the argument is patent; it relies on the inability to 
consider the public dimension of individual life.  
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From a social point of view, recent analysis contradicts the idea of a “Polanyian” 
European integration, emphasizing its rather “Hayekian” character:  

 
“The ECJ has systematically weakened the redistributive capacity of the national tax systems, it has 

transformed supervisory board level codetermination from an obligatory into a voluntary institution, and it has 
subordinated collective labor law under the European economic freedoms.” (Höpner and Schäfer, 2010b, p. 24)11 

  
As the authors show, these structural reasons – the mere absence of any alternative to 

neoliberal thought in the proceedings of European institutions – may explain the growing 
crisis of European political institutions, reflected first of all by the growth of euro-skepticism, 
or at least the euro-perplexity, of the populations themselves, illustrated by the referenda in 
France and the Netherlands on the “constitutional” European Treaty in 2005. One may also 
think, on the institutional side, of the self-centered attitude of member States in multilateral 
negotiations, which tends to imperil the very existence of the European Community12.  

 
 

CONCLUSION  
 
In this paper, I tried to show that solidarity did not denote a series of commodities with 

special characteristics but a modality of social relationships, directly at odds with the idea of 
the existence of a market in which free individuals could develop their private activity totally 
independently from one another. As a consequence, it appears that what should be opposed to 
market ideology is not a new comprehensive kind of “regulation” but a different way of 
treating social problems.  

The difficulty is theoretical before it is practical. Opposing state regulation to market self-
regulation is a false dichotomy, for such an alternative remains within the scope of the liberal 
idea that there is such a thing as a market, while in fact, the market is primarily a way to 
consider people as rational individuals, selfishly seeking to maximize their own interests; it is 
a fiction (that of the homo aeconomicus) that everyone knows perfectly well to be untrue, yet 
still considers the cornerstone of any social and political reflection13.  

To sort out the difficulty, I suggested that political doctrines shouldn’t be treated as 
objective descriptions of states of the world, but as actions aiming at transforming the world 
according to a certain project (Skinner, 1969).  

If we follow this view, the strength of the liberal project stands on the apparent evidence 
that freedom is actually an objective characteristic of individual human beings, as if people’s 
existence could really be considered separately from the social whole, and as if political 
liberty wasn’t collective in nature. Thus it relies on the possibility of objectively describing 

                                                           

11 See also Höpner and Shäfer, 2010a, for a convergent analysis on the “deregulation” effect of the neoliberal 
mode of regulation. For the authors, since the 1990’s, the “third” phase of the European integration, after 
Customs Union and Common Market, has been dominated by an Anglo-Saxon type of capitalism (by contrast 
with “organized” continental varieties of capitalism), at high social and political costs, and in the name of an 
alleged economic necessity that tends to prove dramatically counter-productive in effect.  

12 As illustrated by the harsh negotiations to help sovereign states to resist market speculation and financial 
distrust and eventually, after the Greek crisis, to create a special solidarity fund in spring 2010.  

13 On this basis, current economic theory should be compared to the classical concept of the “state of nature” in 
the different doctrines of modern theorists of natural law and social contract (those of Hobbes, Locke and 
Rousseau in particular). For these authors, the state of nature never existed, but it remained indispensable to 
understand social life – just as if it had really existed.  
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what individual liberty is without saying anything, as such, about the social character of 
human life. But its weakness, symmetrically, relies in the absurdities that the dogma of the 
rule of a necessary competition among “independent, freely acting individuals” produces in 
practice. It proclaims the responsibility of the individuals for their own lives, while being 
blind to their responsibilities towards others.  

In other words, the strength of the ideology of neoliberal regulation relies on the denial of 
its own practical and political dimension, it relies on a pseudo-scientific basis. This also 
means that the academic researchers hold a special responsibility for the maintenance of neo-
liberalism by upholding and endowing with scientific legitimacy the creed of a knowable, 
objective order of societies.  If such a creed proved to be true, people could not be held 
responsible for the actions they undertook.  

Since the essence of “public good” does not really correspond to its economic definition, 
there is no need to oppose national to private ownership. Hence in a time of crisis resulting 
from an excessive confidence in the spontaneous self-regulation of the market, the solutions 
may, in practice, be multiple. The problem isn’t to oppose different types of ownership; it is 
rather to consider social problems as social, not economic, and to solve them politically, not 
technically. Therefore, rather than impersonal mechanistic regulations, what we need is a 
redefinition of responsibilities through public institutions.  
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