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Historical Perspectives on Legal Pluralism
Lauren Benton*

Historical research represents our richest vein of information about the workings 
of legal pluralism. Before the long nineteenth century, all legal orders featured ju-
risdictional tensions without strong claims of legal hegemony by states. In a world 
in which plural legal orders were the norm, multicentric jurisdictional orders cre-
ated continuities across diverse regions and polities. What can we learn from the 
history of legal pluralism in considering its relation to economic development to-
day? To begin, legal history can provide an analytic guide to grasping the complex-
ities of current legal patterns and behavior. A particularly helpful rubric emerges 
out of studies of the legal history of empires. A second relevant fi nding confi rmed 
by historical studies of plural legal orders, including and especially empires, con-
sists in the observation that legal actors – again, at all levels – tended to show a 
preference over time for adjudication in forums that seemed to provide a greater 
possibility of enforcement of rulings. Th is paper examines these phenomena in 
early modern societies in order to lay the groundwork for analyzing legal pluralism 
in the nineteenth and twentieth centuries. By keeping in view the jurisdictional 
jockeying of imperial legal orders, we gain new perspective on the role of legal 
pluralism at major turning points in the development of international law. In par-
ticular, it becomes possible to understand nineteenth century prohibition regimes 
as forming through jurisdictional restructuring within and across global empires 
– a view that contrasts with traditional narratives of the rise of international law. 
Similarly, understanding the pervasiveness and persistence of strategies of appeal-
ing to imperial legal authority allows us to appreciate the eff ects on legal behavior 
of robust claims to the dominance of state law over subordinate jurisdictions in 
the twentieth century.

Introduction

Historical research represents our richest vein of information about the workings 
of legal pluralism. Before the long nineteenth century, all legal orders featured 
jurisdictional tensions without strong claims of legal hegemony by states. In a 
world in which plural legal orders were the norm, multicentric jurisdictional orders 
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created continuities across diverse regions and polities. Merchant diasporas, reli-
gious communities, and maritime traders used their knowledge of the workings 
of plural legal orders to position themselves strategically in new settings. Jurisdic-
tional complexity formed part of the institutional context of expanding long-
distance trade, urbanization, and the rise of global capitalism. What can we learn 
from the history of legal pluralism in considering its relation to economic develop-
ment today? To begin, legal history can provide an analytic guide to grasping the 
complexities of current legal patterns and behavior. A particularly helpful rubric 
emerges out of studies of the legal history of empires. Empires necessarily involved 
layered constructions of sovereignty while also producing patterns of legal plural-
ism that corresponded to – with varying degrees of precision – categories of cultural 
diff erence. Imperial offi  cials gave sustained thought to such familiar problems as 
the relation of law and governance, the eff ects of legal pluralism on the production 
and control of revenue, and the regulation of distant and hidden economic 
activities.1 Th e comparative study of legal pluralism in empires reveals repeating 
patterns across substantively very diff erent legal orders. One such pattern is a 
tendency for subjects situated everywhere within a jurisdictionally complex legal 
order to adopt both rhetoric and strategies referencing the law of the imperial 
center. In early modern empires, such behavior often took the form of declarations 
and legal maneuvering designed to demonstrate subjects’ loyalty to sovereigns. 
Such strategies cut across jurisdictional divides and fl ourished in situations of 
supposed marginality. Th is behavior represents an example of a pervasive practice 
I label ‘legal posturing.’ A second relevant fi nding confi rmed by historical studies 
of plural legal orders, including and especially empires, consists in the observation 
that legal actors – again, at all levels – tended to show a preference over time for 
adjudication in forums that seemed to provide a greater possibility of enforcement 
of rulings. In many imperial settings, this preference often aided in the integration 
of conquered populations; the same trend sometimes quickened the pace of the 
relative decline of the legal practices of cultural minorities. It is important to note 
that the merging of legal cultures often occurred despite imperial policies intended 
to preserve subordinate communities’ jurisdictions. Th is paper examines these 
phenomena in early modern societies in order to lay the groundwork for analyzing 
legal pluralism in the nineteenth and twentieth centuries. By keeping in view the 
jurisdictional jockeying of imperial legal orders, we gain new perspective on the 
role of legal pluralism at major turning points in the development of international 
law. In particular, it becomes possible to understand nineteenth century prohibi-
tion regimes as forming through jurisdictional restructuring within and across 
global empires – a view that contrasts with traditional narratives of the rise of 
international law. Similarly, understanding the pervasiveness and persistence of 

1 Jane Burbank and Fred Cooper, Empires in World History 2010.



59Historical Perspectives on Legal Pluralism

strategies of appealing to imperial legal authority allows us to appreciate the eff ects 
on legal behavior of robust claims to the dominance of state law over subordinate 
jurisdictions in the twentieth century. 

Finally, the paper considers the relevance of all these fi ndings for an understand-
ing of the relation of legal pluralism and development. I will not be evaluating 
how legal pluralism intersected with economic growth in the past. Instead, I will 
suggest that historical analysis points toward the usefulness of several counterin-
tuitive strategies for promoting justice in plural legal orders. I will argue, too, that 
historical studies recommend an approach emphasizing the fl uidity of confi gura-
tions of legal pluralism. Th e object of analysis becomes strategic actions by par-
ticipants in the legal order rather than the architecture of the order or the 
normative content of distinctive spheres of law.

Jurisdictional Politics and Legal Posturing

Early modern societies were plural legal societies. Empire-states and smaller poli-
ties alike tended to recognize the legal authority of multiple religious and cultural 
communities. 

States and sovereigns often reserved for themselves jurisdiction over crimes 
defi ned as challenges to sovereign authority, and they sometimes insisted on review 
of capital criminal charges or other major cases. But it was possible to live very 
near the heart of sovereign power without coming into contact with the sovereign’s 
courts, even when commercial disputes, criminal prosecutions, or family matters 
arose requiring recourse to the law. 

Such plural legal orders took a variety of forms. In the Ottoman empire, non-
Muslim religious communities regulated their own aff airs while their members in 
most cases could elect to bring legal actions in qadi courts as well as in their own 
community forums. In West Africa, polities hosted merchant diaspora communi-
ties that maintained separate quarters in towns and were permitted oversight over 
their own members, except with regard to capital crimes. Atlantic European empires 
shared a pattern of tensions between secular and canon law, while also giving rise 
to intricate systems of ostensibly separate jurisdictions diff erentiated by the acts 
or actors over which they had purview.2 Th e prominent role of merchant diaspo-
ras in long-distance trade in the early modern world depended on the replication 
of a loose jurisdictional order across substantively diff erent legal systems. Armenians 
across the Ottoman empire and Central Asia remained under the purview of 
Armenian community leaders for the resolution of many kinds of disputes (Cur-
tin, 1984). Th e Portuguese in West Africa inserted themselves as traders in host 

2 Laura Benton, ‘Th e Legal Regime of the South Atlantic World: Jurisdictional Complexity as 
Institutional Order’, in: 11(1) Journal of World History (2000), p. 27.
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polities with the understanding that they would take up the status – familiar both 
to them and to their hosts – of subordinate but semi-independent guest commu-
nities. Even captive Africans were able to act on expectations of being part of a 
plural legal order; in creating communities of runaway slaves, or maroons, in the 
New World, they negotiated subordinate jurisdictions and agreed to assign major 
cases to colonial authorities.3 Th ese multijurisdictional orders were never static. 
Confl icts continually shifted jurisdictional boundaries. And in particular conjunc-
tures, legal actors perceived the stakes of where those boundaries lay to be very 
high, and imagined them as connected clearly to the protection of group interests. 
Jurisdictional politics forged odd alliances and produced occasional fl ashpoints. 
In expanding empires, conquered subjects sometimes sought to maintain pre-
existing legal forums, but, just as often, they maneuvered to be defi ned as political 
insiders without a separate legal status. Conquerors disagreed about the degree to 
which they should recognize the legal equality of subject peoples. European empires 
grappled with such questions as whether or when to admit the testimony of non-
Christians, and whether to assert jurisdiction over violent acts committed by 
non-Europeans against members of their own communities.4 Several phenomena 
associated with legal politics in early modern multijurisdictional orders are relevant 
to understanding the relation of development to legal pluralism in later centuries. 
Two patterns in particular deserve comment. Th e fi rst is the speed with which 
various groups adapted to new legal systems and learned to use new law to their 
advantage. Th e second is the migration of cases and litigants to particular forums, 
especially courts perceived to off er reliable enforcement of judgments. 

A striking example of rapid adaptation to imposed law is that of American 
Indians and their response to Spanish rule. Within a generation after the conquest 
of Tenochtitlan, Spaniards had begun to shape a formally diff erent legal status for 
Indians in conquered areas. Th ough considered Spanish subjects, Indians were 
awarded a status analogous to that of miserables, a category of subjects whose 
actions in Spain fell under the protection of the Church and the jurisdiction of 
ecclesiastic courts (the category included widows, orphans, and the poor). In 
Spanish America, a new post of protector de Indios (protector of the Indians) was 
created, and special courts were also erected for considering Indian litigation. Th e 
litigious Spaniards were perhaps less surprised than their historians have been to 
fi nd that Indians across Spanish America became active litigants in the Spanish 
system. In the sixteenth century, some suits were brought against Spaniards by 
Indians, but most of the litigation in the Indian General Court in New Spain 

3 Laura Benton, Law and Colonial Cultures: Legal Regimes in World History, 1400-1900 2002, 
ch. 2.

4 Benton, Law and Colonial Cultures: Legal Regimes in World History, 1400-1900; Lisa Ford, Set-
tler Sovereignty: Jurisdiction and Indigenous People in America and Australia, 1788-1836 2009.
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involved Indian groups suing other Indian groups over access or rights to resources 
like land and water. Indian forums, which the Spanish had not acted to dismantle, 
faded in infl uence and importance, so that a recognizably distinct ‘Aztec law’, for 
example, soon disappeared and Indian legal culture emerged as a hybrid of past 
practices and new strategies crafted to make the most out of Spanish institutions.5 

Th is active participation in the colonial legal order by Indians continued through 
the colonial period. Historians have traced in some detail the legal engagement of 
Andes Indians in the late-eighteenth century. At a time when Indians in the Andes 
were engaged in revolts against imperial offi  cials – mainly in response to increasing 
tax burdens under the Bourbon reforms – we fi nd records of dogged persistence 
in pursuing legal avenues of redress. Even while promoting violent attacks against 
local offi  cials, Indian groups sent representatives on long treks to present their 
cases to audiencias (colonial high courts), appealing to imperial authorities directly 
and emphasizing Indians’ status as loyal – and specially protected – imperial sub-
jects. Such strategies showed Indians’ sophisticated understandings of the juris-
dictional complexity and legal politics.6

An example from half a world away confi rms the pattern of quick adjustment 
to new legal conditions. Soon after the British East India Company acquired 
administrative oversight in three populous regions by assuming the Mughal impe-
rial title of dewani in 1765, the Company designed a new plural legal order in 
which the application of English law was restricted to cases involving British 
subjects and Company offi  cials, and Hindu and Muslim law continued to be 
applied in other cases, and exclusively in some forums. Accustomed to sophisticated 
legal tactics in the plural legal order of the Mughal empire, Indian litigants did 
not passively observe these jurisdictional divides but actively exploited them, 
selectively bringing cases to forums controlled by Company offi  cials. Both the 
fl uidity of the plural legal order and the growing volume of litigation in colonial 
courts remained features of the legal system through the nineteenth century and 
contributed to the gradual Anglicization of Indian law.7 We observe a similar pat-
tern among some Jewish communities under Ottoman rule. Courts presided over 
by Jewish community leaders did not disappear and continued to be offi  cially 

5 Woodrow Borah, Justice by Insurance: Th e General Indian Court of Colonial Mexico and the 
Legal Aides of the Half-Real 1983; Charles Cutter, Th e Legal Culture of Northern New Spain, 1700-
1810 1995; Susan Kellogg, Law and the Transformation of Aztec Culture, 1500-1700 1995; Richard 
Kagan, Lawsuits and Litigants in Castile, 1500-1700 1981; Brian Owensby, Empire’s Law and 
Indian Justice in Colonial Mexico 2008.

6 Sergio Serulnikov, Subverting Colonial Authority: Challenges to Spanish Rule in Eighteenth-Cen-
tury Southern Andes 2003.

7 Benton, Law and Colonial Cultures: Legal Regimes in World History, 1400-1900; Marc Galanter, 
Law and Society in Modern Indian 1989; Robert Travers, Ideology and Empire in Eighteenth Century 
India: Th e British in Bengal 2007.
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tolerated (and sometimes cultivated), but Jews routinely brought particular kinds 
of disputes, especially those over property, to Ottoman courts.8

In short, we fi nd a broad pattern of rapid adjustment to, and pervasive par-
ticipation in, newly constructed legal systems. Within a very short period in 
environments of rapid legal change, it is no longer possible to speak of cultural 
clashes in the law. Precisely because they already operated in multicentric jurisdic-
tional orders, both colonizers and colonized peoples understood that the new 
plural legal orders represented fl exible frameworks and that those structures were 
shaped by legal strategies such as forum shopping, appeals, and defensive litigation. 
Further, even as they adopted sophisticated tactics to take advantage of jurisdic-
tional complexity, legal actors sought access to those legal forums they thought 
could provide the greatest chance of enforcement for legal rulings. Th ey often 
began and pursued legal actions in local or alternative forums, but they also raced 
to the top, that is, to forums under the close control of imperial offi  cials. Indians 
appeared routinely in Spanish courts; Jews pursued commercial disputes in Otto-
man courts; Hindus brought cases directly to the Supreme Court in India; and 
French West African subjects, often seeking to defi ne themselves as French impe-
rial citizens, bypassed local forums in favor of appeals to offi  cials in France. 

I will return later to a discussion of the relevance of such patterns to an under-
standing of legal pluralism and development in the twenty-fi rst century. I fi rst 
want to examine one other striking aspect of legal behavior in the early modern 
world. Th e hallmarks of the age, the expansion of long-distance trade and the 
creation of global empires, generated an unusual array of opportunities for legal 
improvisation. 

Legal Posturing 

Th e records of early modern empires are littered with accounts of subjects very far 
from home performing ad hoc legal rituals. Th ey often did so while making only 
vague references to legal precedents or instructions. Only a minority possessed 
formal legal training, and most agents instead relied on understandings of the law 
assembled from memories of encounters with the law at home or from law stories 
recounted by others. Th is deference to imagined legal procedures was consistent 
with an insistent referencing of law in the construction of colonial political com-
munities and in new developments in commerce and production. 

Again, we can fi nd examples from early and late centuries and from distant 

8 Karen Barkey, ‘Ottoman Imperial Management of Diversity: Th e Costs and Benefi ts of Legal 
Pluralism’, Paper presented at the symposium ‘New Perspectives on Legal Pluralism’, Newberry 
Library, Chicago, 23 April 2010; Halil Inalcik, Th e Ottoman Empire: Th e Classical Age 1300-1600 
1989 [1973]; Ammon Cohen, Jewish Life Under Islam: Jerusalem in the Sixteenth Century 1984.
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parts of the world. European agents from a wide variety of sovereign sponsors 
made ad hoc arrangements to stake claims to imperial territories, referencing 
Roman law doctrines in fl exible and vague ways.9 In the late eighteenth century 
and into the fi rst decades of the nineteenth century, British colonial governors and 
garrison commanders in disparate parts of the empire declared martial law in 
moments defi ned imprecisely as emergencies, then devised ad hoc procedures and 
represented them as conforming to an imagined body of military law.10 A great 
deal of writing from and about empires, including many chronicles we have labeled 
travel literature, represented forms of legal writing: briefs prepared in relation to 
ongoing cases, salvos to defl ect litigation or prosecution, and documents intended 
to provide legal support for imperial claims or bids for patronage.

Signifi cantly, sojourners and settlers only rarely positioned themselves outside 
the imperial legal order. While their actions sometimes shaped new jurisdictions 
or challenged existing jurisdictional claims, even self-proclaimed rogues and reb-
els tended consistently to reference known or imagined doctrines, procedures, and 
precedents. Perhaps the most striking example of such legal posturing is found in 
the strategies of pirates in the early modern seas. Only a tiny percentage of pirates 
fl ew the black fl ag or considered themselves as operating permanently outside the 
law. On the contrary, they carefully constructed legal stories and paper trails to 
protect themselves from prosecution. Even in the midst of open raiding, pirates 
carried multiple fl ags and passes in order to be able to represent themselves as 
connected to a variety of legitimate sponsors, depending on the circumstance and 
the nature of legal jeopardy they expected to encounter. Others called them pirates; 
they defi ned themselves as privateers.11 

Th is and other varieties of legal posturing, though sometimes prompted or 
encouraged by the weakness of imperial oversight, contributed to forces of insti-
tutional consolidation. Legal posturing focused attention on the ties between 
subjects and sovereigns. It also pointed to questions we might think of as consti-
tutional, that is, regarding issues pertaining to the proper relation of delegated 
legal authorities – expedition commanders, ship captains, garrison commanders, 
colonial governors, and others – to imperial legal authority. Th e most important 
‘rules’ invoked in these processes were ‘rules about rule’, or changing propositions 
about how to compose and fi x the relation of multiple authorities within a plural 
legal order.

 9 Lauren Benton and Benjamin Straumann, ‘Acquiring Empire by Law: From Roman Doctrine 
to Early Modern European Practice’, in: 28(1) Law and History Review (2010), p. 1.

10 Nasser Hussain, Th e Jurisprudence of Emergency: Colonialism and the Rule of Law 2003.
11 Alan Karras, Smuggling: Contraband and Corruption in World History 2009; Lauren Benton, 

‘Constitutions and Empires’, in: 31 Law & Social Inquiry (2006), p. 177.
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Pluralism and Global Order

States’ claims to legal hegemony developed in an ad hoc and incomplete way over 
the long nineteenth century. Th is global historical trend altered the confi guration 
of legal pluralism even as state-centered legal orders remained jurisdictionally 
complex. In some cases, including many colonial settings, the result was para-
doxically to reanimate projects of recognizing the legal authority of ‘traditional’ 
communities. For example, Britain championed the legitimacy of alternative 
dispute resolution in African colonies, an approach that carried little of the tension 
associated with African-led legal forums in earlier periods precisely because it 
represented ‘traditional’ forums as explicitly subordinate to, and ultimately subject 
to intervention by, the courts of the colonial state.12

Th e right of intervention was a power that British colonial offi  cials in particu-
lar spilled a great deal of ink attempting to defi ne. In India, colonial offi  cials sought 
to enumerate precisely the conditions under which Britain’s recognition of local 
jurisdiction might be set aside. In the second half of the nineteenth century, par-
ticular attention was focused on the Indian princely states, which formally retained 
legal authority within their borders while existing clearly within a fi eld of power 
that British offi  cials interpreted as including the right to suspend the normal 
operation of the law. Some offi  cials articulated this prerogative as the power to 
decide when law stopped and politics began. Others looked to the law for a ratio-
nale for intervention, arguing, for example, much like imperial sovereigns of 
centuries before, that because the ties between sovereigns and subjects transcended 
jurisdictional boundaries, the sovereign could reach anywhere to punish transgres-
sions against the imperial power. Th is arrangement constituted a kind of legal 
pluralism, but one in which the authority of the state hovered as a very real, and 
potentially menacing, presence.13 

Th e shift contributed to and was informed by another salient trend: the rise to 
prominence of a distinction between civilized states as parts of the international 
legal order and uncivilized states as polities queuing for entrance into that order.14 
Th e history of the is doctrine has been clearly documented by historians of inter-
national law, but its relevance for understanding legal pluralism has not been much 
appreciated. Th e emerging doctrine of civilization encouraged observers to begin 
to associate legal pluralism with earlier states of economic and social development. 
If we defi ne legal pluralism as jurisdictional complexity and combine this perspec-

12 Martin Chanock, Law, Custom, and Social Order: Th e Colonial Experience in Malawi and 
Zambia 1985; Mahmoud Mamdani, Citizen and Subject 1996; Richard Roberts, Litigants and 
Households: African Disputes and Colonial Courts in the French Soudan, 1895-1912 2005.

13 Laura Benton, ‘From International Law to Imperial Constitutions: Th e Problem of Quasi-
Sovereignty, 1870-1900’, in: 26 Law and History Review (2008), p. 595. 

14 Gerrit Gong, Th e Standard of ‘Civilization’ in International Society 1984.
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tive with an understanding of the active creation of new subordinate jurisdictions 
within colonial societies of the long nineteenth century, then this distinction is 
exposed as a myth. But the view carried forward powerfully as attached to a new 
vision of territorial sovereignty as the defi ning characteristic of nation-states, and 
of nation-states (rather than empires) as the constitutive polities of positive inter-
national law. In this regard, legal pluralism took on associations it did not have in 
the early modern world: it came to signify the incomplete political, territorial, and 
legal control of colonies and of new states formed from the dissolution of empires.15 
Like plural legal orders within polities, the international system is a plural legal 
order composed of unequally powerful polities. In the long nineteenth century, 
the project of identifying international norms was spearheaded by Britain, which 
acted – to the extent that it was able – as an enforcer of practices it favored, in 
particular to prohibit certain practices globally, such as slave trading, piracy, and 
other forms of non-state violence.16 But constructing a prohibition regime was 
not the same as simply exercising hegemony. As with continuities across regions 
and polities of the early modern world, it required the replication of similar juris-
dictional confi gurations across the global order.

Th e example of the prohibition regime of the abolition of the slave trade is 
especially illuminating in this regard. Britain banned the trade in 1807, and a 
period of attempting to control the trade through unilateral action was followed 
in 1815 by a shift to a strategy of forming bilateral treaties to draw other states 
into the prohibition regime. While some historians have described this shift as one 
involving the birth of positivist international law, a closer examination of abolition 
debates and legal cases involving the interception of slave ships reveals a more 
complex story. In addition to promoting treaties to control the trade, abolitionists 
understood that eff ective implementation would be impossible without a tighten-
ing of imperial criminal jurisdiction so that traders faced not just the threat of 
commercial penalties by British-led ‘international’ courts but the danger of 
criminal penalties imposed under the laws of various jurisdictions within British 
and other imperial polities. Reproducing the claim of an expansive criminal juris-
diction became central to abolition in law. Th is logic prompted a counter-move-
ment in the eff orts of slaveholders and colonial elites to preserve their legal 
prerogatives in controlling local criminal courts.17 What we see in this case – and 
the example could be expanded to include other global prohibition regimes – is 

15 Anthony Anghie, Imperialism, Sovereignty, and the Making of International 2007; Lauren Ben-
ton, A Search for Sovereignty: Law and Geography in European Empires, 1400-1900 2010.

16 Janice E. Th ompson, Mercenaries, Pirates, and Sovereigns: State-Building and Extraterritorial 
Violence in Early Modern Europe 1994.

17 Laura Benton, ‘Slave trading is not a piratical off ense: Abolition and Legal Pluralism in the 
British Empire’, paper presented at the symposium ‘New Perspectives in Legal Pluralism’, New-
berry Library, Chicago, 16 April 2010.
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that shifts in the international legal regime depended as much on the replication 
of similar structures in polities’ legal orders as it did on the substance of interstate 
agreements. Like the historical studies of law in empires, this history instructs us, 
in assessing the legal environment for economic development, to look for moments 
of synchronic movement in legal structures within separate polities. Promoting a 
new international norm may depend on incremental changes within formally 
disconnected arenas of the law. Eff orts to eradicate child labor, for example, may 
depend as much or more on restricting the legal authority of heads of household 
as on promoting the rights of child laborers. In general, if history guides us at all, 
progressive institutional change may be thought of as requiring some consolidation 
of political and legal authority in ways that restrict and reorder semi-autonomous 
jurisdictions.

Twentieth-Century Legal Pluralism and the Rule of Law

As robust models of state sovereignty entered political and legal discourse, legal 
pluralism was re-imagined as the outcome of processes generating new spheres of 
unregulated labor and commerce in the heart of advanced industrial economies. 
Much of the literature on the informal economy has focused on its costs and 
benefi ts, and on the implications for growth. Analyses that gave attention to 
unregulated spheres of economic activity as elements of plural legal orders have 
tended to preserve a distinction between advanced and developing countries by 
advocating the acceleration of a progressive process, presumed to be stronger in 
advanced countries, of bringing informal economic activities into the realm of 
state regulation. Th is objective could supposedly be achieved, as de Soto and oth-
ers have argued, by lowering the barriers to participation in state legal practices 
and institutions.18

In evaluating this view, consider for a moment the relevance of the historical 
studies of legal pluralism in empires. Even in places with little legal infrastructure 
far from centers of power, imperial agents played up their connections to distant 
sovereigns and enacted legal procedures as they remembered them. It would be at 
odds with this history to expect social actors in contemporary settings, where the 
state clearly claims legal hegemony, not to reference state law, however inaccurately 
or opportunistically. We can consider off -the-books labor as corresponding to a 
semi-separate sphere within the plural legal order, but participation in unregulated 
activities on the part of employers and workers does not in fact signal a willingness 
to operate outside the law. We know, for example, that in unregulated piecework 

18 Hernando de Soto, Th e Other Path: Th e Economic Answer to Terrorism 2002; Hernando de 
Soto, Th e Mystery of Capital 2003; Alejandro Portes, Manuel Castells and Lauren Benton (eds.), Th e 
Informal Economy: Studies in Advanced and Less Developed Countries 1989.
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or sweatshop labor, employers and workers make reference to the terms and con-
ditions of employment in the state-regulated sector.19 It is in fact the assumption 
of the centrality of state authority that paradoxically makes off -the-books labor 
often so appealing. Participants do not give up their recourse to state law, they 
only suspend that recourse under certain conditions, sometimes by choice but 
often through necessity or coercion. 

Th is point brings us to the broader question of how legal pluralism relates to 
the project of promoting the rule of law as a framework for development. In his 
classic analysis of the construction of the rule of law in late-eighteenth-century 
England, E.P. Th ompson sought to move away from a view of the rule of law as a 
concept embraced by elites and infl uencing institutions.20 Instead, he argued that 
the legitimacy of the rule of law in England derived from the strategic perception 
of the plebeian class that the law could occasionally produce just outcomes. Th is 
mere possibility of justice pervaded commoners’ legal strategies and prevented 
them from rejecting state law as they struggled to preserve an alternative, com-
munal normative order. 

Th e limitations of Th ompson’s approach stemmed not from his affi  rmation of 
the rule of law as a ‘universal good’ despite its reinforcement of inequalities. Th e 
analysis suff ered instead from a failure to push far enough the notion that people 
engaged the law strategically, drawing on shared fragments of understanding about 
legal processes and principles. Subsequent studies have reminded us that rule of 
law is produced through the politics of legal pluralism, rather than the other way 
around (for example, Burbank on Russian peasants at court).21 A productive 
approach to legal pluralism might ask under what conditions the mere possibility 
of just outcomes in state law translates into pervasive recognition of the legitimacy 
of legal institutions. It would also begin with an investigation of legal strategies 
and the circulation of knowledge about the law rather than with attempts to 
characterize the contents and constraints of normative orders. Th ompson’s plebe-
ians, after all, did not recognize the rule of law because it fi t within a normative 
order they embraced. Even in defying the law, they acted in ways that supported 
its legitimacy without intending to do so. In the process, they constructed new 
associations with law and arrived at new interpretations of norms.

19 Lauren Benton, ‘Beyond Legal Pluralism: Towards a New Approach to Law in the Informal 
Sector’, in: 3 Social and Legal Studies (1994), p. 223.

20 Edward P. Th ompson, Whigs and Hunters: Th e Origin of the Black Act 1975.
21 Jane Burbank, Russian Peasants Go to Court: Legal Culture in the Countryside, 1905-1917 

2004.
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Conclusion

What does this review of historical approaches to legal pluralism tell us about the 
challenge of understanding the relation of legal pluralism to development? A brief 
disclaimer is important to off er fi rst. Some political scientists promise to draw 
from the analysis of past and present predictions for the future. Few historians 
would make the same claim. Some historical patterns repeat themselves, but the 
smallest changes in context can create enormous diff erences in outcome. And while 
contemporary polities have characteristics in common with the multi-layered, fl uid 
jurisdictional orders of polities in the past, they exist in a world in which territo-
rial sovereignty, national economic policy, and (sometimes) democratic institutions 
are claimed by nation-states within the context of an interstate legal regime.

Still, some possible lessons have emerged. First, we note that even when recourse 
to particular forums undermines social cohesion and cultural continuity, legal 
actors over the long term tend to seek out legal authorities that they perceive as 
off ering the best change at enforcing judgments. A clustering of cases in colonial 
state courts for this reason was responsible for strengthening central and secular 
jurisdiction in relation to local or religious forums in many historical settings. We 
might conclude from this fi nding that the attraction of predictability of enforce-
ment would produce only a preference for ‘high’ state law. But it would be just as 
reasonable to imagine that improving the consistency of legal outcomes anywhere 
within the legal order might aff ect practices widely across jurisdictions. Th at is, 
there is nothing intrinsically preferable to litigants about state forums; their pref-
erence is for reliability of outcomes. In seeking ways to make justice more widely 
available, we might adopt interventions that are merely possible over reforms that 
are potentially more far-reaching but also more elusive. Conversely, we might 
unapologetically identify especially active litigation forums as places where small 
reforms reach large audiences. 

A second conclusion derives from the fi nding that state law casts a shadow over 
what appear to be ‘non-state’ legal processes. Even before the emergence of strong 
claims to state legal hegemony, legal actors cultivated fl exible strategies that allowed 
them to assert independence while also posturing in ways that reaffi  rmed their ties 
to sovereign authority. Historical studies show us, too, that people act on the basis 
of stories they have heard or experiences they have had with law, and they do so 
even in situations of places of seeming lawlessness. Taken together, these fi ndings 
point toward the importance of the circulation of information about law, especially 
state law, and they caution us against accepting characterizations of behavior as 
lawless and distant from state controls. Th e policy implications of such conclusions 
may be varied, but certainly one possible conclusion is the value of eff orts to 
enhance the quality and reach of information about legal processes, even or espe-
cially among people regarded as legally marginal actors.
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A third, intriguing historical fi nding is that in global reform movements, assis-
tance to people in positions of social weakness has been advanced eff ectively through 
reforms designed to scale back the legal prerogatives attached to some jurisdictions. 
Th is pattern is true even with regard to programs of global change that are associ-
ated with the promotion of universal principles, such as the abolition of the slave 
trade. Th is fi nding may translate into a recommendation for less emphasis on 
championing the legal rights of the poor and more on regulating the prerogatives 
of people and institutions with authority over them. Historical studies of global 
institutional change also suggest that such change depends on synchronous, widely 
repeated shifts in structures of legal pluralism. Reforms replicated across numerous, 
distant local settings might prove as infl uential as attempts to shift international 
opinion with regard to particular reform measures.

To some degree, to be sure, a deep historical analysis introduces an element of 
skepticism about public or cross-national policies designed to alter institutional 
contexts. At the margins, we see room for supposing that interventions designed 
specifi cally to enhance the incentives for deference to some forums over others, to 
circulate information about practices of law, to contain the scope of some jurisdic-
tions, and to replicate institutional innovations can help to create conditions 
conducive to justice and economic growth. 
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