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Covid-19 : a further executive overreach, was it worth ?
Noemi Rocca1

Many authors have been able to explain how the Covid19’s related emergence has allowed
authoritarian regimes to restrict fundamental rights as, for instance, freedom of movement and
freedom of expression2. Yet, very few of them have noted that the same tendence has indeed
“infected” democratic governments as well, which have exploited the pandemia to enhance
executive’s power, producing what law scholars define as “executive aggrendizement” or “executive
overreach”3. They have done so to the detriment not only of the legislative power and the judiciary,
but also of the citizens’ constitutionally granted rights. Executive aggrendizement obtained through
emergencies isn’t, indeed, a novelty in Western democracies. For example, as Canadian author Peter
D. Scott noted4, in the United States, with the “Executive Order 12656” of February 19885, ‘a totally
legitimate program dating back to Eisenhower, of planning extraordinary emergency measures for an
America devastated in a nuclear attack, was now converted to confer equivalent secret powers on the
White House for anything it considered an emergency.”
Later on, following the 9/11 attacks, the US Congress issued the so-called “Patriot Act”6 which
implemented unprecedented and breakthrough limitations of fundamental rights of American citizens
even on the national territory. The consequent longstanding “war on terror” furtherly increased
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presidential and White House’s exceptional powers, a tendency which the Obama Administration
didn’t reverse but ulteriorly exploited7. Intriguingly, from then on, the limitations of fundamental
rights and the governmental control of citizens has continued to be pursued not only by the executive
power, but also by the legislative one8. The Jihadists’ menace – or, in same cases, its overestimated
perception9 - has represented another force which pushed democratic governments to restrict or, in
same cases, even temporarly suspend fundamental rights of their citizens10.
The recent Covid19 emergence has represented another tempting opportunity for executives’
overreach. Let’s have a look, for example, at what happened in some countries of the European Union.
In Italy, because of the emergence of the coronavirus, the government by means of many “decreti
legge”, i.e. executive acts having law power but missing any parliamentary intervention, temporarly
suspended institutional and personal rights granted by the Constitution. At this regard, the emeritus
President of the Italian Constitutional Court, Gaetano Silvestri, in an unusually tough article11, by
reminding a similar situation experienced by Italy during the right- and left-wing terrorism in the
seventies and the early eigthies, noted that such rights can’t even be suspended. Moreover, he warned
about the temptation of evoking Carl Schmitt’s theory on the supposed sovereignity belonging to who
is ruling a state in a case of emergence. He reminded also that the Italian Constitution, as many other
European ones, doesn’t have an article stating the “case of necessity” precisely because of what
happened during the Germany’s Weimar Republic, whose article no. 48 of its Constitution was
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invoked for paving the way to the Nazi take-over. President Silvestri explained also that even in case
of a war – the most ever exceptional possible situation – the Italian Constitution doesn’t put apart the
parliamentary democracy, providing that the parliament could assign the executive only the
“necessary powers” and not the “full powers”. In Germany, because of the coronavirus emergence, a
similar executive overreach limiting citizens’ rights has occurred, later followed by popular protests.
However, after the local authority of a city of the German state of Hesse had issued a ban against a
public gathering, the German Constitutional Court reportedly ruled saying that: “The local authorities
had incorrectly assumed that the provision by the Hesse state government to fight the coronavirus
includes a general ban on gatherings of more than two people who don’t live in the same household
and has therefore violated the constitutional right to assembly”12.
In England, former Supreme Court judge, Lord Sumption, during an interview with the British
Broadcast Service (BBC) on the emergency related decisions taken by the UK government under
popular pressure, critically said: “The real problem is that when human societies lose their freedom,
it is not usually because tyrants have taken it away. It is usually because people willingly surrender
their freedom in return for protection against some external threat. And the threat is ususally a real
threat but usually exaggerated. That’s what I fear we are seeing now.” Then, by referring to the facts,
reported by the press, concerning the police trying to stop people that, without going against the
regulations, didn’t follow what the ministers said they would prefer people not do (for example, going
out alone for a short walk), he added: “The police have no power to enforce ministers’ preferences,
but only legal regulations which don’t go anything like as far as the government’s guidance. […] This
is what a police state is like. It’s a state in which the government can issue orders or express
preferences with no legal authority and the police will enforce ministers’ wishes.”13
Another area in which, during the recent pandemic, democratic governments have been “infected”
by authoritarian regimes is the massive control of the population through technological devices and
artificial intelligence. Actually, this too is not a completly new issue, with the US, again, leading the
way towards mass surveillance of American citizens by their own government14. Not surprisingly,
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the coronavirus related emergence offered another, greedy opportunity to be exploited for increasing
government’s intrusive surveillance, with, once again, the legislative power’s approval15. What
nowdays appears as rather new and quite concerning is the “de facto” alliance between gouvernments
and the tech companies, in particular the so-called big three (Amazon, Google, Microsoft), with the
latter providing, during the pandemic, massive data without any limitation to the former16. If in the
past the relationship between the two was, at least apparently, a conflictual one - with the tech
companies declaring themselves as the defendants of privacy’s and freedom of expression’s rights
against the pressing quests for data disclosure by the governments17- in the current situation,
governments and tech companies seem deeply united in making those rights wastepaper. The
justification for such a massive, intrusive surveillance is, this time, a kind of national security’s
variation, i.e. the citizens’ health, a reason which would indeed proove how prophetic was Michel
Foucault’s focus on the biopower exercised by governments on their citizens’ health and bodies18. In
any case, in some states, regardless of the nature of their governments, we have seen the birth of
compulsory apps to be downloaded for monitoring movements of people. Taking again Italy as an
example of a Western, parliamentary democracy dealing with the coronavirus emergence, not only
the executive ordered the app should be downloaded by the population, but considered also – at least
at the beginning of the process - limiting the constitutional right of free movement even in the national
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territory to people who wouldn’t have downloaded the app19. With an even more authoritarian move,
the Italian executive decided the establishment of a task-force having as its mission that of monitoring
social media looking for “true” statements about the nature, the causes and the remedies of the
Covid19 and, eventually, eliminating and sanctionings the “fake news” about it20.
Wheras the executive overreach resulted in democratic states by means of the coronavirus related
emergence, questions arise about whether such an aggrendizement is reversible or, as the ones arisen
because of the “war on terror” and the Jihadists’ menace, it will be mantained in the future. In other
terms, it should be questioned whether the implementation of massive social control technologies and
the contemporary limitation and suspension of fundamental rights will continue to represent for
governments ready-to-use tools for dealing with any kind of emergence, regardless of its nature and
dimensions. So far, few opponents of this institutional and political trend have spoken against it21 and
even fewer have been taken into consideration. Fear, as it was in the case of the “war on terror” and
the Jihadists’ menace, appears at works within the societies for weakening social awareness and
mobilization.
To conclude, the coronavirus related emergence has offered in liberal democratic states an
opportunity for the executives to extend their power in controlling citizens and limiting fundamental
rights granted by national constitutions. Strangely enough, such a disturbing tendence has not been
properly adversed, within those countries, by the judiciary and the legislative power, neither it has
been seriously opposed by citizens’ associations, NGOs or foundations devoted to citizens’ freedom
of expression and of movement. This worrisome situation seems to represent a proof of Naomi
Klein’s argument about the deliberate, opportunistic exploitation (in some case, even the production)
of national emergencies by governments for achieving the precise, although covert, long-term goals
of reducing democracy and freedom22. At the same time, the almost completely absence of popular
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mobilization against such tendence appears even more concerning, wheras social movements have
been depicted by many authors as the most effective barrier against totalitarian drifts in democracies.
Finally, the governments’ decision of heavily relying on technological devices for managing the
emergence and controlling the population are going to increase not only their own power, but also
profits and power of high tech corporates23. Such giants were already placed side by side to, or even
surpassing, the so-called “military-industrial complex” in influencing the national and foreign policy
decision-making processes of many democratic states24 and it is very plausible that the way
governments handled the Covid19 emergence will furtherly empower them.
Therefore, given the fact that the coronavirus is reportedly said to be back soon25, the words of the
former British Supreme Court judge about the dangers of national hysterias should be kept in mind
by citizens: “there’s no particular reason why the scientific nature of the problem should mean we
have to resign our liberty into the hands of scientists. We all have critical faculties and it’s rather
important, in a moment of national panic, that we should mantain them.”26
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